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STATEMENT OF QUESTIONS PRESENTED 


1. Did 30 Stat. 250 (1898) give adequate notice under 
the due process clause of the 5th Amendment in providing 
that the D. C. Commissioners could sell real property for 
delinquent taxes after advertising in the newspaper that 
a pamphlet containing a list of delinquent taxpayers was 
available to taxpayers applying therefor at the office of 
tax collector? 


2. If the answer to question #1 is in the negative, did 
a deed issued pursuant to said statute divest the taxpayer 
of title to said property, in the absence of any other notice? 


3. Does 16 D. C. Code 1113 require that a person claim- 
ing real property adversely thereunder exercise control 


over said property in addition to paying taxes thereon for 
fifteen years? 


4. If the answer to question #3 is in the affirmative, is 
a notice from the District of Columbia to abate a nuisance, 
with a notation thereon that said notice had been complied 
with (the only evidence offered) adequate to prove such 
control? 
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BRIEF OF APPELLANT 


JURISDICTIONAL STATEMENT 


This cause arose out of a condemnation proceeding in- 
stituted by the District of Columbia to acquire land for 
a public school. (JA 1). The action was filed in the 
United States District Court for the District of Colum- 
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bia, which had jurisdiction under 16 D. C. Code 13801 and 
1311 (formerly 16 D. C. Code 601 et seq.). 


The Appellees petitioned in the District Court for the 
compensation for the taking of the property, pursuant to 
16 D. C. Code 1315, and the Appellant counterpetitioned 
for same. (JA 2, 3). 


From a final order and judgment of the District Court 
awarding the compensation to the Appellees (JA 19), 
the Appellant appealed. Jurisdiction of this Court is by 
virtue of 28 U.S.C. 1291 (1964 ed.). 


STATEMENT OF THE CASE 


This case involves the disposition of $1,125.00, the pro- 
ceeds from a condemnation award for the taking of Lot 
33, Square 5222, +n the District of Columbia, by the District 
of Columbia for public purposes. Its outcome depends 
upon whether the assignor of the Appellees or the Appel- 
lant held good title to the property at the time of the 
taking. 


On July 14, 1965, the District of Columbia instituted 
proceedings and acquired title to the property by filing 
in the District Court a declaration of taking and paying 
into the registry of the court estimated compensation in 
the amount of $1,125.00. It named as defendants the Ap- 
pellant, the assignor of the Appellees (Gray Properties, 
Ine.) and Mrs. Theodosia Schenck. Mrs. Schenck has not 
appeared in these proceedings. Her interests, however, 
are identical with those of the Appellant, in that if it 
prevails she will have a dower interest in the proceeds 
of the award. (Agreed Statement of the Case on Appeal,” 
JA 2). 


The Appellees petitioned the District Court to withdraw 
the amount of the award for this and other property 


* Hereafter referred to as AS. 
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from the registry of the Court, and the Court directed that 
said money be deposited with the Lawyers Title Insurance 
Company of Richmond for payment to the Appellees, sub- 
ject to satisfaction of outstanding taxes, liens, etc. (Order 
of District Court, August 11, 1966, JA 19-21). 


The Appellant moved to revise this order by deleting 
reference to Lot 33, Square 5222 on the ground that it 
was issued ex parte and denied Appellant the right to a 
hearing (January 6, 1967). The Court entered an order 
directing that payment be withheld pending further order 
of Court (February 3, 1967). Appellant filed an answer 
to Appellees’ petition and a counterpetition (February 13, 
1967) and amended these in open court (March 13, 1967). 
On that day a hearing was held on the petition and amended 
answer and counterpetition. Without a formal order, the 
Court set the case down for hearing on the merits, which 
took place on April 14, 1967 (A.S., JA 2-3). 


The District Court found in favor of the Appellees. It 
entered its findings of fact and conclusions of law and an 
order confirming the previous order of August 11, 1966 
on April 12, 1967 (JA 15-19). The Appellant filed its 
notice of appeal to this Court on May 11, 1967. (JA 21). 


Appellees’ Primary Claim 


The Appellees claim the proceeds of the condemnation 
award as the assignees of Gray Properties, Inc., which 
they maintained held good title to the property at this 
time of taking by the District of Columbia. 


Gray Properties’ claim originated in a Commissioners’ 
tax deed, dated December 6, 1901, to Meyer B. Newman. 
The heirs of Newman conveyed their interest in the prop- 
erty to Gray Properties, Ine., by a quit claim deed dated 
August 15, 1940. 
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Appellees’ Secondary Claim 


Appellees also claim under 16 D. C. Code 1113 as adverse 
possessors within the definition of that statute. They 
alleged (and Appellant does not dispute) that Gray Prop- 
erties paid taxes on the property for more than fifteen 
years prior to the date of the condemnation proceeding. 
They also alleged that Gray Properties, Inc., exercised 
control over the property within the meaning of the statute. 


Appellant's Claim 


Appellant claims under a chain of title in which Nelson 
Purdy is the controlling link. Purdy was the record title 
holder at the time of the tax sale and execution of the 
Commissioners’ tax deed. He had taken title from Cath- 
erine Puie and husband on May 3, 1895. He conveyed his 
interest by a special warranty deed to Louie A. Schenck on 
July 25,1911. The Appellant took Schenck’s interest under 
his will. The parties have stipulated that if Schenck held 
good title it passed to the Appellant. 


Appellant’s Answer to the Appellees’ Primary Claim 


Appellant challenges the validity of the Commissioners 
tax deed to Meyer B. Newman on the ground that the 
statute upon which it was based (30 Stat. 250) was un- 
constitutional in that it failed to provide the property 
holder with adequate notice of adverse action affecting 
his property rights, and was therefore unconstitutional 
as denying due process under the 5th Amendment. 


The tax deed having failed to divest the propertyholder, 
Nelson Purdy, of his interest, said interest was validly 
conveyed to Louie A. Schenck, Appellant’s predecessor in 
title. 
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Appellant’s Answer to Appellees’ Secondary Claim 


The Appellant concedes that Appellees’ assignor paid 
taxes on the property in question for more than fifteen 
years. It maintains, however, that 16 D. C. Code 1113 re- 
quires that the claimant also show possession of the prop- 
erty by some additional evidence of control over it, and 
that no evidence was produced that would indicate such 
possession. 


The Evidence 


Neither party produced witnesses and no oral testimony 
was taken. 


The Appellant offered in evidence and the Court ac- 
eepted a copy of the deed from Catherine Puie et ux to 
Nelson Purdy, dated May 3, 1895. (JA 6-8). 


The Appellees offered and the Court accepted the 
following: 


Copy of the tax deed from the Commissioners to Meyer 


B. Newman, dated December 6, 1901. (JA 8-10). 


Copy of the quit claim deed from the heirs of Newman 
to Gray Properties, Inc., dated August 6, 1940. (JA 10-13). 


Copy of the special warranty deed from Nelson Purdy 
to Louie A. Schenck, dated July 25, 1911. (JA 14-15). 


Tax receipts from the District of Columbia to Gray 
Properties, Ine., for Lot 33, Square 5222, for the fiscal 
years 1943 through 1966. (A.S., JA 4). 


Notice to Abate a Nuisance from the District of Columbia 
to Gray Properties, Inc., dated August 7, 1963, re Lot 33, 
Square 5222, with a notation thereon that Gray Properties, 
Ine. complied with said notice prior to October 17, 1965. 
(AS., JA 4). 
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It was stipulated between the parties that: 


1.) the property is and has been since 1898 a vacant 
lot. (AS., JA 4). 


2.) if good title was in Louie A. Schenck at the time 
of his death, the NAACP took the property, subject to the 
dower interest of Mrs. Theodosia Schenck. (A.S., JA 4). 


It was conceded by the Appellant that it had never 
exercised control over the property or paid taxes thereon 
and that it had no knowledge that Nelson Purdy, Louie 
A. Schenck or his estate had paid taxes thereon since 
1998. (A.S., JA 4). 


Decision of the District Court 


The District Court rejected the Appellant’s attack on 
the constitutionality of 30 Stat. 250 and found the Com- 
missioners tax deed to Meyer B. Newman issued there- 
under to be valid and to divest Nelson Purdy of any 
interest in Lot 33, Square 5222. 


The Court further found that the Appellees’ assignor, 
Gray Properties, Inc., had exercised control over the prop- 
erty and had acquired title by adverse possession prior to 
taking of the property by the District of Columbia, under 
16 D. C. Code 1118. 


It entered an order confirming the previous order of 
the Court of August 11, 1966, directing payment of the 
proceeds of the award of the condemnation proceeding to 
the Appellees. District of Columbia v. All of Lot 2 in 
Square 5218 et al., D. C. 313-65. 


STATUTES INVOLVED 


This case directly involves 30 Stat. 250 (1898) and 16 
D. C. Code 1113. They are set out in full in Appendix A. 


The current statute governing notice in tax sales in the 
District of Columbia is 47 D. C. Code 1001. The relevant 
part thereof is also included in Appendix A. 
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STATEMENT OF POINTS 


1. The Commissioners tax deed to Meyer B. Newman, 
upon which the Appellees’ primary claim is based, failed 
to divest Nelson Purdy of his interest in the property in 
question because the statute upon which it was based (30 
Stat. 250) was unconstitutional in that it failed to provide 
Purdy with adequate notice of the adverse action against 
him and thereby denied him due process of law. The 
District Court erred in refusing to so find. 


2. Appellees’ secondary claim also fails because the 
statute upon which it is based (16 D. C. Code 1113) re- 
quires adverse claimants thereunder to show acts of con- 
trol indicating possession of the property claimed, and 
Appellees and their assignor have failed to exercise such 
control. The District Court erred in finding that there was 
evidence that the assignor of the Appellees exercised 
control. 


SUMMARY OF ARGUMENT 
I 


Due process requires that in any proceeding directly 
and adversely affecting a propertyholder’s rights, he must 
be given such notice of the adverse action as is reasonably 
calculated to inform him of the proceedings. Mullane v. 
Central Hanover Bank, 339 U.S. 306 (1950); Walker v. 
City of Hutchinson, 352 U.S. 112 (1956). 


The Appellees’ primary claim in this case is bottomed 
on a tax deed of the Commissioners of the District of 
Columbia. Said deed was executed pursuant to 30 Stat. 
250. This statute provided that notice of the tax sale was 
by newspaper publication advising taxpayers that a list 
of properties on which taxes had not been paid was 
available at the tax collector’s office. The newspaper ad- 
vertisement listed neither the name of the taxpayer nor 
a description of the property. It thereby failed to meet 
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the Mullane and Walker standards. No evidence of actual 
notice to the taxpayer was produced. 


In deciding this case, the Court should apply current 
standards of due process and be guided by Mullane, Walker 
and subsequent cases applying the principles of these cases. 
Johnson v. New Jersey, 384 U.S, 719 (1966). 


However, even if obsolete standards of due process were 
applied, there is no precedent for upholding the limited 
notice of 30 Stat. 250. Previous decisions upholding notice 
by publication have been in cases where there was also 
actual notice or where the notice listed the name of the 
taxpayer, a description of the property, or both. 


II 


The secondary claim of the Appellees, based on adverse 
possession of the property under 16 D. C. 1113, fails be- 
cause of noncompliance with the statute. It requires a 
showing of acts of control over the property sufficient to 
demonstrate possession as against other claimants. Faulkes 
vy. Schrider, 72 App. D.C. 308, 114 F. 2d 587 (1940). The 
only evidence produced on this point was a notice to abate a 
nuisance served on the Appellees’ assignor, carrying a 
notation that it had been complied with. This is inade- 
quate to establish adverse possession. Johnson v. Thomas, 
93 App. D.C. 141 (1904). 


Tit 


The deed purporting to divest Nelson Purdy of his in- 
terest in the property having failed to do so, he passed 
good title to Louie A. Schenck. Accordingly, as per the 
stipulation between the parties, the Appellant took good 
title under the will of Louie A. Schenck. At the time of 
taking of the property title was in the Appellant, and it 
is entitled to the proceeds of the condemnation proceeding. 


9 


ARGUMENT 
I 


The Tax Deed From the D.C. Commissioners to Meyer B. 
Newman Was Invalid Because the Statute Upon Which It 
Was Based (30 Stat. 250) Was Unconstitutional, and the 
District Court Erred in Upholding the Validity of the Deed 
and the Constitutionality of the Statute 


The tax deed issued by the D. C. Commissioners to 
Meyer B. Newman was pursuant to a tax sale made under 
30 Stat. 250 and had no validity independently thereof. 
This statute provided that the tax assessor would compile 
a pamphlet listing all properties upon which real estate 
taxes were delinquent, with the names of the persons to 
whom the property was assessed. The Commissioners 
would then advertise twice a week for three weeks in two 
or more daily newspapers that the pamphlet was available 
to any taxpayer applying therefor at the tax collector’s 
office. If the taxes remained unpaid, the property was 
sold at public auction. 


This limited notice to the propertyholder falls short of 
the standards of notice required under the due process 
clause of the Fifth Amendment, as interpreted by the 
Supreme Court. 


In the absence of any personal notice, which has not 
been shown in this case, a deed based on this statute is in- 
valid to divest the propertyholder of his title to the 
property. 


A. Under the Constitution ‘‘notice must be reasonably 
calculated to inform parties of proceedings which may 
directly and adversely affect their legally protected 
interests.”’ 


The question of the adequacy of notice under the due 
process clause was considered comprehensively by the 
Supreme Court in Mullane v. Central Hanover Bank, 339 
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U.S. 306 (1950) and Walker v. City of Hutchinson, 352 
U.S. 112 (1956). 


In Mullane the Court dealt with a New York law that 
permitted final settlement of the accounts of common trust 
funds upon notice to the beneficiaries by newspaper pub- 
lication. The notice named the estates, trusts and funds 
participating in the common fund, but not the interested 
parties. 


The court-appointed trustee for beneficiaries interposed 
an objection that the notice was constitutionally inadequate. 
The state courts overrode his objections, but the Supreme 
Court found constitutional defects in the statute. It held 
that as to known persons whose addresses were available 
to the trustees of the fund, personal notice was required. 


In its discussion of the due process issue, the Court 
stated : 


“An elementary and fundamental requirement of due 
process in any proceeding which is to be afforded 
finality is notice reasonably calculated, under all the 
circumstances, to apprise interested parties of the 
pendency of the action and afford them an opportunity 
to present their objections.’’ p. 314. 


* * * * * * * * *. 


“But when notice is a person’s due, process which is 
a mere gesture is not due process. The means em- 
ployed must be such as one desirous of actually in- 
forming the absentee might reasonably adopt to ac- 
complish it. The reasonableness and hence the consti- 
tutional validity of any chosen method may be defended 
on the ground that it is reasonably certain to inform 
those affected . . . or, where conditions do not reason- 
ably permit such notice, that the form chosen is not 
substantially less likely to bring home notice than 
age of the feasible and customary substitutes.’’ 
p. 315. 


*. * *. * * * * * * 


‘“‘The statutory notice to known beneficiaries is inade- 
quate, not because in fact it fails to reach everyone, 
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but because under the circumstances it is not rea- 
sonably calculated to reach those who could easily be 
informed by other means at hand.’ p. 319. 


The Supreme Court noted (p. 315) with particular rele- 
vance to the instant case that one of the defects of the 
statute was that the notice it prescribed did ‘‘not even 
name those whose attention it is to attract.” 


The notice under 30 Stat. 250 does not meet the stand- 
ards here set forth. The name of the taxpayer was known. 
Presumably his address (or at least a last known address) 
was available through the tax assessor’s office. The notice 
was not reasonably calculated to bring to his attention the 
adverse action he faced. It was more calculated to bring 
to the attention of land purchasers the fact that a bargain 
sale in real estate would be conducted by the Commis- 
sioners. Such was the case with respect to the property in 
question. The lot that Purdy had purchased for $125 
(Puie deed, JA 6) a few years earlier was sold for a tax 
deficiency of fourteen cents and a total price of $1.36 
(Commissioners deed, JA 9). 


The Walker case applied the principles of Mullane to the 
taking of real property for a public purpose. It dealt 
with a Kansas statute that permitted personal notice or 
notice by newspaper publication in the alternative. The 
City of Hutchinson in a condemnation proceeding chose the 
alternative method. The plaintiff learned of the taking 
of his property after time for an appeal had expired. He 
pursued his rights in the Federal courts. The Supreme 
Court found that the notice fell short of due process stand- 
ards. In commenting on the Mullane case, the Court held 
it ‘‘establishes the rule that, if feasible, notice must be 
reasonably calculated to inform parties of proceedings 
which may directly and adversely affect their legally pro- 
tected interests.’? 352 U.S. 112, 115. 


Between the Mullane and Walker cases, the Supreme 
Court decided Covey v. Town of Somers, 351 U.S. 141 (1956) 
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and in doing so applied the principle of Mullane to a tax 
sale proceeding. The City of Covey, in a judicial proceed- 
ing, had foreclosed a tax lien on the property of a known 
incompetent. Pursuant to statute it had given notice by 
mail, by posting notice at the post office, and by newspaper 
publication. Her committee moved to set the foreclosure 
aside, and failing in the state courts, appealed to the 
Supreme Court. The Court held that its decision in Mullane 
required it to set the foreclosure proceeding aside because 
the notice did not measure up to the standards declared 
therein. 


In Schroeder v. City of New York, 371 U.S. 208 (1962), 
a condemnation proceeding resulted in the taking of the 
plaintiff’s property after notice by posting on the prop- 
erty and publication in the newspaper. The plaintiff was 
permitted by the Supreme Court to file for damages after 
the statutory period had expired on the ground that the 
notice failed to meet 14th Amendment due process stand- 
ards. The Court said: 


“The general rule that emerges from the Mullane case 
is that notice by publication is not enough with re- 
spect to a person whose name and address are known 
or easily ascertainable and whose legally protected 
interests are directly affected by the proceedings in 
question.” pp. 212-13. 


In the instant case the propertyholder Purdy took title 
in 1895 (Puie Deed, JA 6). The tax sale was for one 
year’s arrearage, 1898, (Commissioners Deed, JA 9). The 
taxes for the intervening years were paid and the govern- 
mental authorities must have had records of the taxpayer’s 
address as well as his name. 


Mullane and Walker have been followed in a series of 
eases involving special tax assessments. Assessments levied 
against right of way properties of an electric power com- 
pany were involved in Wisconsin Electric Power Company 
vy. Milwaukee, 275 Wise. 121, 81 NW 2d 298 (1957), in 
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which notice by publication was found constitutionally in- 
adequate. Similarily in two cases involving notice of hear- 
ings on sanitary sewer assessments, newspaper publica- 
tion was found to fall short of the requirements of due 
process. Meadowbrook Manor, Inc. v. City of St. Louis 
Park, 258 Minn. 266, 104 N.W. 2d 540 (1960) and Ridenour 
v. County of Bay, 366 Mich. 225, 114 N.W. 2d 172 (1962). 


Wyoming v. Stringer, 77 Wyo. 198, 310 P. 2d 730 (1957) 
applied Walker to the rights of nonresident lessees of oil 
and gas rights and held that the lessees were not bound 
by notice by publication in a condemnation proceeding and 
were entitled to a hearing on the question of damages. 


The principles of these cases are clearly applicable to 
the rights of a propertyowner in a tax sale proceeding. 
His property rights are directly and adversely affected. 
The tax deed has the finality of the accounting in the 
Mullane case. 


In the instant case the taxpayer (Purdy) was subjected 
to a proceeding (though nonjudicial) as in the Covey 
case, to collect delinquent taxes. He was entitled to, but 
was not afforded, the type of notice required by Mullane 
and Walker, one ‘‘reasonably calculated to inform parties 
of proceedings which may directly and adversely affect 
their legally protected interests.’’ 


The notice provided by 30 Stat. 250 was not calculated to 
inform the propertyholder that he might be delinquent in 
his taxes. It did not mention him by name; it did not 
mention his property. It did nothing but inform the world 
in general and land speculators in particular that prop- 
erties in the District of Columbia would become available 
at a tax sale if taxes were not paid. This type of notice 
is inadequate ‘‘not because in fact it fails to reach every- 
one, but because under the circumstances it is not reason- 
ably calculated to reach those who could easily be informed 
by other means at hand.’’ Mullane, supra, p. 319. 
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Other means were at hand. Purdy was on the tax rolls. 
He could have been contacted by mail at his address shown 
+n the tax records, or at the last known address. Failing 
this, the newspaper notice could have at least given his 
name and the description of the property, which were 
known to the government. (Commissioners Deed, JA 8). 


The District Court erred in finding 30 Stat. 250 consti- 
tutional and its finding should be reversed. 


B. There is nothing in the record to show that the lack 
of adequate notice was in any way cured. 


It is possible that the defect in the statute could have 
been cured by a showing of actual notice of the tax sale 
on the part of the propertyholder Purdy. 


There was, however, no testimony on this point and the 
Appellees did not attempt to document a showing of actual 
notice. 


The Appellant produced no direct evidence on this point, 
but several factors would indicate that Purdy did not have 
notice of the tax sale. 


1. The application of a rule of common sense would 
indicate that the average taxpayer does not read notices 
of tax delinquency in the newspayer. This was noted in 
the opinion in the Walker case: ““It is common knowledge 
that mere newspaper publication rarely informs a land- 
owner of proceedings against his property.””? 352 USS. 
112, 116. 


2. It is not likely that Purdy, having paid $125 for the 
property in question (Puie Deed, JA 6) would allow it 
to slip out of his hands for a fourteen cent tax deficiency 
(Commissioners Deed, JA 9). 


3. It is likewise unlikely that Purdy, knowing the prop- 
erty had been sold for taxes, would assume the obliga- 
tions of a warranty deed (Purdy Deed, JA 14). 
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The logical conclusion is in favor of a finding of lack 
of notice, and there is nothing in the record to support a 
contrary conclusion. 


The statute itself has no saving clause with respect to 
proper notice. It does provide, with respect to certain 
types of deeds that notice shall be published three times 
in two daily newspapers that a deed has been applied for 
(30 Stat. 250, See. 3, (Appendix A)). A reading of the 
statute, however, will disclose that this applies only to 
deeds executed by the District of Columbia on property 
bought in by the District at the tax sale. This is con- 
firmed by a reading of the Commissioners deed in this 
case (JA 8-9) which specifies each of the statutory steps 
taken, and which makes no mention of this advertisement. 


Assuming, arguendo, that such notice was required by 
the statute, and that the statute was followed, this is 
insufficient to cure the constitutional defect. Under the 
terms of 30 Stat. 250, the propertyowner is given two 
years to redeem the property upon the payment of the 
taxes, expenses of sale, interest, ete. After this adver- 
tisement he has only thirty days to do so. Such notice 
would fall at least one year eleven months short of afford- 
ing due process. 


C. The burden of proof is upon the Appellees to show 
adequacy of notice to validate the deed. 


The statute being constitutionally defective, the deed 
issued pursuant to it can have no validity unless another 
basis for it is produced. The Appellees have failed to 
offer any other authority for the deed. 


In Pratt v. Water District, 58 Wash 2d 420, 363 P2d 
816 (1961) the court determined that failure to give statu- 
tory notice of a water district’s assessment could be cured 
by a showing of actual notice; that the statutory notice 
(by mailing notice to the taxpayer) was constitutionally 
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necessary under the Mullane and Walker decisions; that 
notice was a question of fact; and that the burden of 
proof was upon the water district to uphold the validity 
of the assessment by proving actual notice. In reversing 
the lower court’s decision that upheld the water district’s 
assessment, the court ruled: 


“The judgment is reversed and the cause remanded 
upon a single issue of fact: Did appellants have 
actual notice of the public hearings in sufficient time 
to... protest? Respondents will prevail if they 
prove appellants had such actual notice. Otherwise, 
the assessments upon appellant’s property are in- 
valid and unenforcible.’’ p. 426. 


The rationale of the Pratt decision should be applied 
here. The propertyholder under 30 Stat. 250 did not 
have notice in accordance with constitutional provisions. 
Unlike the Pratt case, this case raises no question of 
fact as to actual notice. There was absolutely no evidence 
of such notice. Accordingly, the District Court’s finding 
that the Commissioner’s deed to Meyer B. Newman ex- 
punged all interest of Nelson Purdy in Lot 33, Square 
5222, is clearly erroneous and should be reversed. 


D. In this case the taxpayer (Purdy) was a resident of 
the District of Columbia. 


In the Walker case, the opinion of the Supreme Court 
indicated, while not deciding, that residency may not be 
a controlling factor in determining the adequacy of notice. 
352 U.S. 112, 116. In Wyoming v. Stringer, supra, the 
Walker requirement of notice was applied in the case of 
nonresident lessees. In any event, it is submitted that 
the notice provided under 30 Stat. 250 was insufficient as 
to either residents or nonresidents. 


For what it is worth, the record in this case indicates 
that the propertyholder Purdy was a resident of the 
District in 1895. The Puie deed (JA 6) so describes him. 
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In this jurisdiction deeds are admissible for the pur- 
pose of proving facts contained therein. See Wilson v. 
Snow, 35 App. D. C. 562 (1910), in which a deed was 
admitted in evidence to show that the grantor was an 
executrix of an estate and hence had authority to convey 


property. 


The showing of D. C. residence in 1895 creates a pre- 
sumption of continuing residency through 1898, the time 
of the tax delinquency. 


“From proof that a certain relationship, status, con- 
dition, or state of affairs had existed, it may be presumed 
that such status, condition, or state thereafter continued 
to exist, in the absence of proof to the contrary.’”’ I 
Jones Evidence (5th ed., 1958), Sec. 66, p. 117. 


In Henderson v. Mann, 47 App. D. C. 174 (1917), the 
appellant claimed property as a co-tenant against a claim 
of adverse possession. Finding that the Appellant had 
been a resident of Washington and was put off the prop- 
erty some thirty years previously, this Court held that 
the possession against her claim was open and adverse to 
her, since it was presumed that she continued to be a res- 
ident of Washington: 


“‘While the evidence does not disclose affirmatively 
that the appellant continued to live in South Wash- 
ington during all the years since she left the property 
there is nothing to show that she did not, and there- 
fore we must assume that she did; for where ex- 
istence of a condition is shown, it will be presumed to 
continue until the reverse is disclosed.’’ p. 178 


Thus, while it is not necessary to Appellant’s claim, 
the shown residency of Purdy in the District of Columbia 
may lend added weight in support thereof. 


E. Present standards of due process should be applied 
in determining the validity of 30 Stat. 250 and the deed 
executed thereunder. 
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The Appellant recognizes that there are older decisions 
supporting notice by newspaper publication as adequate. 
These, however, predate Mullane, Walker, Covey and sub- 
sequent cases, and their authority has been eroded. 


The question of the retrospective application of due 
process standards has been recently considered by the 
Supreme Court. Whatever the rule might be with respect 
to cases begun before the Supreme Court enunciates a 
new interpretation, it is clear from the Court’s discus- 
sion of the issue in Johnson v. New Jersey, 384 U.S. 719 
(1966), that the newly declared standards apply to cases 
begun after the date that they are announced. 


Here the application of the Mullane rule is being ap- 
plied in a case begun in 1965, some fifteen years after 
Mullane. Neither the statute involved nor the deed ques- 
tioned have ever been evaluated in the light of Mullane 
and subsequent decisions. 


Many, if not most, of the precedents upholding absence 
of personal service in real property cases were based 
on the theory that the action was one in rem and there- 
fore operated directly on the property. In Mullane, Justice 
Jackson noted that whatever value the difference in in 
rem and in personam proceedings might have for state 
purposes, it had little relevance to the question of due 
process under the Constitution. 339 U.S. 306, 312-13. 
The Covey case demolished this distinction, specifically 
recognizing the action as one in rem and applying the 
Mullane standards. 351 U.S. 141, 148. 


The criteria of Mullane, Walker and Covey as applied 
to the instant case show conclusively that neither the 
statute nor deed here questioned can be found valid for 
the purpose of divesting the propertyowner Purdy of 
his interest in Lot 33, Square 5222. 


¥. Even under obsolete standards, there is no precedent 
binding on this Court requiring it to uphold validity of 
the notice directed by 30 Stat. 250. 
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As previously noted, there are decisions upholding notice 
by newspaper publication in real property proceedings 
against constitutional attack. It is submitted, however, 
that each such decision can be distinguished and shown 
not to be precedent for upholding the constitutionality 
of 30 Stat. 250, even under the standards applied in 
these older cases. 


So far as counsel for the Appellant can determine, the 
notice in all cases so decided was more informative to 
the propertyholder than that provided in this unique 
statute. Hither constructive notice was accompanied by 
personal notice, or the notice itself included the name 
of the propertyholder, the description of the property, or 
both. 


Cases in this category an@ the features that distinguish 
them from the instant case are noted below: 


Davidson v. New Orleans, 96 U.S. 97 (Oct. term, 1877) 


upheld an assessment on real estate under a statute that 
provided for personal service upon known owners within 
reach of process and by advertisement on those unknown 
or who could not be found. The plaintiff appeared and 
had a full court hearing. 


Winona & St. Peter Land Co. v. Minnesota, 159 U.S. 
526 (1895) upheld a tax sale under a statute providing for 
a judicial proceeding, in which notice by newspaper pub- 
lication listed the description of the land and the name of 
the owner if known. 


Castillo v. McConnico, 168 U.S. 674 (1898) upheld a 
tax sale held under a statute that required that the prop- 
erty be advertised as for sale for delinquent taxes and 
that the owner’s name be included in the advertisement. 


Leigh v. Green, 193 U.S. 79 (1904) involved a fore- 
closure of a tax lien, an im rem proceeding, in which 
notice by publication listed the name of the defendant 
and a description of the property. 
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Ballard v. Hunter, 204 US. 241 (1907) dealt with news- 
paper publication carrying a description of the property 
and the names of known owners. 


Longyear v. Toolan, 909 U.S. 414 (1908) likewise dealt 
with a statute requiring the publication of a description 
of the property and the names of the known owners. 


Ontario Land Co. v. Yordy, 212 U.S. 152 (1908) was 
a case involving actual notice as well as constructive 
notice. 


The statute here challenged did not provide for any 
of the safeguards that were found in each of the above 
eases. No description of the property was given in the 
notice; no name of the delinquent taxpayer was mentioned. 
In effect what was provided was not notice, but notice 
of notice. On reading the newspaper advertisement a 
taxpayer lacked any knowledge of whether he was one 
of the delinquents. Only if he accepted the invitation 
to come to the tax collector’s office would he be able to 
see the list of delinquent taxpayers. 


It is respectfully submitted that due process, even under 
outmoded interpretations, required at a minimum that 
the notice by publication include the name of the taxpayer, 
a description of the property, or both. This is now re- 
quired under the current D. C. statute, 47 D. C. Code 
1001, which governs current tax sales and deeds. Absent 
such details the provisions of 30 Stat. 250 on construc- 
tive notice are unconstitutional, regardless of the historical 
standards of due process applied. 
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II 
The Appellees Have No Claim Under 16 D.C, Code 1113 and the 


Court Below Erred in Finding Gray Properties Acquired 
Title Thereunder 


There is no doubt that 16 D. C. Code 1113 is applicable 
to the instant case. In Faulkes v. Schrider, 72 App. D. C. 
308, 114 F. 2d 587 (1940), this Court applied the statute to 
a proceeding to determine which of two claimants would 
receive the proceeds of a condemnation proceeding. 


The Court resolved the dispute in favor of the party 
claiming adverse possession upon a showing that, with 
respect to the property in question for fifteen years: 


‘‘1.) it was assessed to him or his predecessors in 
claim 2.) he and they have regularly paid the tax 3.) 
he and they have exercised other acts of dominion over 
the property, though not necessarily continuously dur- 
ing the entire period; and 4.) no one else, including the 
holder of legal title has done so.’’ p. 314 


The Court reserved judgment on whether the third 
criterion was necessary, finding on the facts that the plain- 
tiff had produced evidence of possession on the part of him- 
self and those under whom he claimed. There was evidence 
that they had cultivated the land, allowed another party 
to build a drive over part of it, attempted to sell the prop- 
erty, and leased part of it. 


We submit that the criteria met in the Faulkes case are 
requirements under the statute, and that the Court should 
not dispense with any of them. There is nothing in the 
language of the statute to indicate a Congressional intent 
to eliminate the common law requirement that one claiming 
adversely must openly assert his intention to control the 
property. Justice Stephens, dissenting in the Faulkes case 
stated the controlling principle of law: 


“It is a settled principle of statutory construction 
that the legislature will not be held to have changed the 
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rules of the common law unless it has indicated its 
intent to do so by clear and unambiguous language.”’ 
p. 315 


The Court recognized that the statute was drawn with a 
view to Maryland law, p. 312. This was noted in the report 
of the House of Representatives on the legislation, H.R. 
Report No. 1017, 56th Congress, 1st Session, p. 4. That 
report named Judge Walter S. Cox as the author of the 
code. In his preface to it his work Cox said, as quoted in 
the report: 


“J did not understand the work proposed to be the 
construction of an entire new body of law, but rather 
the systematic arrangement and classification of exist- 
ing laws, with such alterations and amendments as will 
modernize our system and assimilate it to those of the 
States in which many reforms and improvements have 
been made, and especially to that of our neighbor, the 
State of Maryland, from which our laws were orig- 
inally derived.”? p. 4 


Looking to Maryland law, one finds nothing to support 
the theory that payment of taxes of itself is sufficient to 
establish possession of property. The Maryland view is 
summarized in I West’s Maryland Law Encyclopedia 
(1960), p. 310, as follows: 


“The mere payment of taxes, of itself, does not con- 
stitute possession of land so as to cause title to ripen 
by adverse possession. However, the payment of taxes 
is a factor to be considered along with other circum- 
stances in determining whether possession on the part 
of an adverse claimant is under a claim of ownership.” 


Stinchcomb v. Realty Mortgage Co., 171 Md. 317, 188 A. 
790 (1937) is relevant. This involved a boundary dispute 
over land resulting from accretion to beach property. Other 
claims being disallowed, the claimant attempted to assert 
adverse possession by reason of payment of taxes. The 
court found that the property was ‘‘still unoccupied and 
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unused and there had never been visible, exclusive, and 
continuous possession adverse to the Stinchcombs which 
would be required to support a title to it by adverse pos- 
session.’’ p. 325. 


The court then enunciated the controlling principle of 
Maryland law: 


‘‘And neither a record claim of title nor payment of 
taxes, without open, visible acts of possession, will 
suffice to support title by adverse possession.’’ Ibid. 


This latter quotation was cited with approval in Goen v. 
Sansbury, 219 Md. 289, 296, 149 A. 2d 17, 22 (1959). 


It is respectfully submitted that there is no basis in legis- 
lative history or in prior judicial decision to support an 
interpretation that 16 D. C. 1113 does not require open, 
visible acts of possession to establish adverse possession 
thereunder. 


The District Court avoided this question by finding that 


the assignor of the Appellees exercised control over the 
Lot 33, Square 5222. (Finding of Fact No. 5, JA 17) 


The only evidence to support this finding is that men- 
tioned in the finding of fact—that Gray Properties, Inc., on 
August 7, 1963, received a notice to abate a nuisance on 
said property from the District of Columbia and that prior 
to October 17, 1963, it complied with said notice. 


That the property was allowed to develop into a public 
nuisance is evidence not of control, but of lack thereof. The 
removal of the nuisance by Gray Properties did not amount 
to exercise of control, but was a forced action taken to avoid 
penalties that could be imposed by the government. 


There are ample precedents to indicate the type of evi- 
dence of possession required to show an intent to claim ad- 
verse possession. Some have already been noted in the 
discussion of the Faulkes case, supra: cultivation of the 
land, rental of it, granting permission to others to use it. 
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Similar indicia of possession that the courts have recog- 
nized are: cultivation of the land during the statutory 
period (although not all of it was fully cultivated for the 
whole period), Johnson v. Thomas, 23 App. D. C. 141, 151 
(1904) ; collection of rent from tenants on the property for 
the statutory period, Briel v. Jordan, 27 App. D. C. 202, 
203-4 (1906) ; clearing of the land and periodic cultivation, 
Rudolph v. Peters, 35 App. D. C. 438, 442, 448 (1910). But 
in the Johnson ease, supra, pp. 151-2, the court disallowed 
a claim based on occasional grazing of cattle on the land 
and gathering of firewood from it. 


These cases clearly indicate the acts needed to establish 
possession are repeated affirmative uses of the land for the 
claimant’s interest, not a single defensive act to escape 
from government penalties, which is all the Appellees have 
shown. 


The court below erred in finding that the Appellees’ as- 
signor exercised control over Lot 33, Square 5222 and its 
finding in this regard should be set aside. 


This Court, in the light of the strong dissent of Justice 
Stephens in the Faulkes case and in the absence of Con- 
gressional direction or judicial precedent, should not fur- 
ther erode the common law principles of adverse possession 
by an interpretation of 16 D. C. Code 1113 that would equate 
payment of taxes with control of property. It should re- 
quire that claimants under the statute must meet the criteria 
that it found were met in Faulkes. 


The Appellees, having failed to meet these criteria, should 
be found not to have established a statutory claim of ad- 
verse possession and the District Court’s finding on this 
point should be reversed. 
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CONCLUSION 


The deed purporting to divest Nelson Purdy of his in- 
terest in Lot 33, Square 5222, failed to do so because of the 
unconstitutionality of the statute upon which it was based 
(30 Stat. 250). Accordingly he passed good title to the 
Appellant’s predecessor in title, Louie A. Schenck and he 
in turn devised his interest to the Appellant. The Appel- 
lees’ claim of adverse possession fails because Appellees’ 
assignor did not comply with the statute (16 D. C. Code 
1113) under which it was made. At the time of the taking 
of the property, therefor, the Appellant held good title 
thereto and is entitled to the proceeds of the condemnation 
proceeding. 


The Appellant therefore respectfully submits that this 
Court should reverse the final order and judgment of the 
District Court and remand the case to that Court with in- 
structions to enter judgment in favor of the Appellant. 


Respectfully submitted, 


J. Francis PoHieaus 
422 First Street, S.E. 
Washington, D. C., 20003 
Attorney for Appellant 
Of Counsel: 


Rosert L. Carter 
20 West 40th Street 
New York, New York, 10018 


Cuarence MrrcHELL 
1234 Druid Hill Ave. 
Baltimore, Maryland 


26 


APPENDIX A 
30 Stat. 250 (1898) 


Cuap, 32.—An Act in relation to taxes and tax sales in the 
District of Columbia. 


Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, 
That the assessor of the District of Columbia shall prepare 
a list of all taxes on real property in said District subject 
to taxation on which said taxes are levied and in arrears on 
the first day of July of each year hereafter. And the Com- 
missioners of said District shall fix date of sale and publish 
the said list, with notice of sale, in a pamphlet, of which not 
less than two thousand copies shall be printed for distribu- 
tion to taxpayers applying therefor. Said Commissioners 
shall, on the third Tuesday in March, of each year hereafter, 
give notice, which shall contain the name of each and every 
person in which each piece of property is assessed, together 
with the amount of tax against each, by advertising twice a 
week for three successive weeks in the regular issue of two 
or more daily newspapers published in said District, that 
said pamphlet has been printed, and that a copy thereof 
will be delivered to any taxpayer applying therefor at the 
office of the collector of taxes of said District; and if the 
taxes due, together with the penalties and costs that may 
have accrued thereon, shall not be paid prior to the day fixed 
for sale, the property will be sold, under the direction of the 
Commissioners of the District of Columbia, at public auction 
at the office of the said collector of taxes, commencing at 
least three weeks after the first publication of said notice 
and continuing on each following day, Sundays and legal 
holidays excepted, until all said delinquent property is sold. 
A description sufficient to identify the property shall be 
considered a proper description: Provided, however, That 
property which has once been advertised and sold for non- 
payment of taxes shall not be again advertised for the 
same tax. 
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Sec. 2. That upon the day specified aforesaid the Com- 
missioners shall proceed to sell or cause to be sold any and 
all property upon which such taxes remain unpaid, and con- 
tinue to sell the same every secular day until all the real 
property as aforesaid shall have been brought to auction 
and sold. In case no other person bids the amount due on 
any lot the said collector of taxes shall bid the amount due 
on the same and purchase it for the District. 


Sec. 3. That every purchaser other than the District, at 
any sale of property sold as aforesaid, shall pay the amount 
of his bid to the collector of taxes within five days after the 
last day of sale. If any such purchaser shall not have paid 
his bid, or the same shall not have been collected from him 
within the time above mentioned, the Commissioners may 
set aside the sale for which the bid was made, and all the 
rights of the purchaser under such bid shall thereby be 
extinguished, and the said collector of taxes shall thereupon 
be held to have bid the amount due on the said lot and to 
have purchased it for the District. Immediately after the 
close of the sale, upon payment of the purchase money, the 
said collector of taxes shall issue to the purchaser a cer- 
tificate of sale and if the property shall not be redeemed 
by the owner or owners thereof within two years from the 
last day of sale, by payment to the collector of taxes of said 
District, for the use of the legal holder of the certificate, the 
amount for which it was sold at such sale and fifteen per 
centum per annum thereon, a deed shall be given by the 
Commissioners of the District, or their successors in office, 
to the purchaser at such tax sale, his heirs or devisees, or 
to the assignee of such certificates, which deed shall be 
admitted and held to be prima facie evidence of a good and 
perfect title, in fee simple, to any property bought at said 
sale herein authorized: Provided, That no deed shall be 
issued until all taxes and assessments appearing upon the 
tax books against the property are paid, with penalties, 
interests, and costs, including taxes for the years for which 
the District purchased the property at tax sale: Provided, 
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That no property advertised as aforesaid shall be sold upon 
any bid not sufficient to meet the amount of tax, penalty, and 
costs; but in case the highest bid upon any property is not 
sufficient to meet the taxes, penalties, and costs thereon 
said property shall thereupon be bid off by the said collector 
of taxes, in the name of the District of Columbia; but the 
property so bid off shall not be exempted from assessment 
and taxation, but shall be assessed and taxed as other prop- 
erty; and if within two years thereafter such property is 
not redeemed by the owner or owners thereof, or their legal 
representatives, by the payment of the taxes, penalties, and 
costs due at the time of the sale, and that may have 
accrued after that date, and ten per centum per annum 
thereon, or if any property, two years after having been 
so bid off at any sale in the name of said District, under 
this or any other law, whether heretofore or hereafter made, 
is not or has not been so redeemed as aforesaid (unless it 
shall be shown that the sale for taxes was irregular and 
void), then the Commissioners of the District, or their suc- 
cessors, shall, in the name of and on behalf of the District 
of Columbia, sell said property at public or private sale 
and issue to any purchaser of such property a deed, which 
deed shall have the same force and effect as the deed here- 
inbefore provided for in this section for proprtey sold at 
the regular annual sale: Provided, however, That no such 
deed shall be issued until all assessments, taxes, costs, and 
charges due the District, of whatsoever nature, shall have 
been paid in full, and that before the deed is issued, as 
hereinbefore mentioned, notice shall be published three 
times in two daily newspapers published in the District that 
a deed has been applied for, and that unless the owner 
comes forward within thirty days from date of said notice 
and pays all arrears of taxes, general and special, then due, 
the deed will be issued in accordance with the provisions of 
this Act: And provided also, That minors or other persons 
under legal disability be allowed one year after attaining 
full age, or after the removal of such legal disability, to 
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redeem the property so sold, or of which the title has, as 
aforesaid, become vested in the District of Columbia, from 
the purchaser or purchasers, his, her, or their assigns, or 
from the District of Columbia, on payment of the amount 
of purchase money so paid therefor, with ten per centum 
per annum interest thereon, as aforesaid, together with all 
taxes and assessments that have been paid thereon by the 
purchaser or his assigns, between the day of sale and the 
period of redemption, with ten per centum per annum 
interest on the amount of such taxes and assessments: 
Provided, however, That failure on the part of the District, 
from any cause whatsoever, to enforce the liens acquired 
aforesaid shall not release the property from any tax what- 
soever that may be due the District. 


Sec. 4. That the owner or authorized agent of the owner 
of any property sold as aforesaid, or any other person 
having an interest therein at the time of sale, may redeem 
the same from such sale at any time within two years after 
the last day of sale by paying to the collector of taxes, for 


the use of the purchaser, his heirs and assigns, the sum 
mentioned in the certificate of sale therefor, with interest 
thereon at the rate of fifteen per centum per annum after 
the date of such certificate of sale, together with any tax 
or assessment which the holder of said certificate shall have 
paid between the days of sale and redemption, with interest 
on the same at the rate of ten per centum per annum. 


Sec. 5. That the collector of taxes shall, within twenty 
days after the last day of the sale hereinbefore provided for 
as aforesaid, file with the recorder of deeds a written report, 
in which he shall give a statement of the property sold, 
other than that sold to the District of Columbia, to whom it 
was assessed, the taxes due, to whom sold, the amount paid, 
the date of sale, the cost thereof, and the surplus, if any. 
Any surplus remaining after the collection of taxes, penal- 
ties, and costs on any real estate shall be collected as pro- 
vided in sections one hundred and sixty-one and one hun- 
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dred and sixty-two, chapter six, of the Revised Statutes of 
the United States, relating to the District of Columbia, and 
shall be deposited by the collector of taxes to the credit of 
the surplus fund, to be paid to the owner or owners, or their 
legal representatives, in the same manner as other payments 
made by the District. 


Sec. 6. That the said Commissioners shall not convey 
any property sold for taxes if they shall discover, before 
the conveyance, that the sale was for any cause invalid 
and ineffectual to give title to the property sold; but they 
shall cancel the sale and cause the purchase money to be 
refunded to the purchaser, his representatives or assigns. 


Sec. 7. That the expenses of advertising and the print- 
ing of said pamphlet shall be paid by a charge of one 
dollar and twenty cents for each lot or piece of property 
advertised. 


Sec. 8. That this Act shall take effect from and after 


its passage; and all acts or parts of acts inconsistent here- 
with be, and the same are hereby, repealed. 


Approved, February 28, 1898. 


16 D.C. Code 1113 


In an action to recover vacant and unimproved lots of 
ground it is not necessary, in order to maintain the de- 
fense of adversary possession, to show that the premises 
in controversy had been enclosed; but if it appears that 
the property had been assessed for taxation to the de- 
fendant, or those under whom he claims, and that he or 
they had regularly paid the taxes on the property and 
were the only persons who had exercised control over 
the property for a period of fifteen years before the 
bringing of the action, the facts shall be the equivalent 
of possession by actual enclosure. 
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47 D.C. Code 1001 


The assessor of the District of Columbia shall prepare 
a list of all taxes on real property in said District in 
arrears on the first day of July of each year hereafter; 
and the commissioners of said District shall fix date of 
sale. The notice of sale and delinquent tax list shall be 
advertised once a week for two weeks in the regular 
issue of one morning and one evening newspaper pub- 
lished in the District of Columbia; and notice shall be 
given, by advertising twice a week for two successive 
weeks in the regular issue of two daily newspapers pub- 
lished in the District of Columbia, that such delinquent 
tax list has been published in two daily newspapers, giving 
the name of each and the dates and the issues containing 
said list, and such notice shall be published in the two 
weeks immediately following the week in which the de- 
linquent tax list shall have been published. . - . 


JOINT APPENDIX 


IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


District Court No. 13-65 


(Condemnation for the acquisition of land for municipal 
purposes (Senior High School) in Square 5218, 5219, 
5220, 5223 and 5224, vicinity of 55th and Eads Streets, 
N. E. in the District of Columbia) 


Districr or CotumBia a municipal corporation Plaintiff. 


Vv. 


All of Lot 2 in Square 5218 containing 2,500.0 sq. ft., etc., 
et al. 


Dramonp Housing Corp., et al., and UnkNown OWNERS 
Defendants. 


Agreed Statement of the Case on Appeal 


National Association for the advancement of Colored 
People, Counterpetitioner-Appellant, by J. Francis Pohl- 
haus, its attorney, and Wilbur L. Gray, Jr., Doris Churchill 
Gray and Richard Moss Gray, Petitioners-Appellees, by 
Joseph G. Dooley, their attorney, submit this Agreed State- 
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ment of the Case on Appeal, pursuant to Rule 76 of the 
Federal Rules of Civil Procedure. 


It is stipulated and agreed between the parties that: 


On or about July 14, 1965 the District of Columbia ac- 
quired title to unimproved Lot 33 Square 5222, District 
of Columbia, upon filing a Declaration of Taking in this 
proceeding and paying the sum of $1,125 into the Registry 
of this Court, as estimated compensation for said lot. 


With respect to Lot 33, Square 5222, the District named 
as defendants Gray Properties, Inc.; the National Associa- 
tion for the Advancement of Colored People (NAACP), 
the Counterpetitioner- Appellant; and Mrs. Theodosia 
Schenck. 


Wilbur L. Gray, Jr., Doris Churchill Gray and Richard 
Moss Gray, Petitioners-Appellees, are the assignees, upon 
dissolution, of Gray Properties, Inc. 


Mrs. Schenck has not appeared in these proceedings. 


Her interests, however, are identical with those of the 
NAACP, in that if it prevails she will have a dower 
interest in the proceeds of the condemnation proceeding. 


Upon the petition of Wilbur L. Gray, Jr., Doris Churchill 
Gray and Richard Moss Gray, assignees on dissolution of 
Gray Properties, Inc., this Court entered an order on 
August 11, 1966, directing the Clerk of this Court to draw 
his check to the order of Lawyers Title Insurance Cor- 
poration of Richmond, Virginia, and to pay the afore- 
mentioned estimated compensation of $1,125 to said title 
company and directed, further, that said title company, 
after paying and discharging all taxes, assessments, liens 
and encumbrances against said Lot 33, Square 5222 on 
the date of taking, pay over the balance to petitioners 
Wilbur L. Gray, Jr., Doris Churchill Gray and Richard 
Moss Gray or their assigns, 


On January 6, 1967, the Counterpetitioner filed a motion 
to revise the order of August 11, 1967, for the purpose of 
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deleting reference to Lot 33, Square 5222, on the ground 
that it was issued ex parte and denied Counterpetitioner 
a right to a hearing. Without a hearing, the Court (Judge 
Gasch) entered an order on February 3, 1967, directing 
that payment for compensation for Lot 33, Square 5222, 
be withheld pending further order of court. 


Counterpetitioner on February 13, 1967, filed its Answer 
to the Petition of August 11, 1966, and entered a Counter- 
petition setting forth its claim. On March 13, 1967, it 
filed an Amended Answer and Counterpetition in open 
court. The Petition and Amended Answer and Counter- 
petition were argued on March 13, 1967. Without opinion 
or formal order, the Court (Judge Smith) set the case 
down for a hearing on the merits. 


On April 4, 1967, the case was presented and argued 
before Judge Corcoran. 


Title of the assignor of petitioners, Wilbur L. Gray, 
Jr., Doris Churchill Gray and Richard Moss Gray, namely 


Gray Properties, Inc., to Lot 33, Square 5222, is founded 
on a tax deed from the Commissioners of the District of 
Columbia to Meyer B. Newman dated December 6, 1901 
and recorded in the Office of the Recorder of Deeds, Dis- 
trict of Columbia, in Liber 2710 page 182 and by deed from 
the heirs of Meyer B. Newman to Gray Properties, Inc., 
recorded in the Office of the Recorder of Deeds, District 
of Columbia in Liber 7527 page 449. A copy of the deed 
from the Commissioners of the District of Columbia to 
Meyer B. Newman and a copy of the deed from the heirs 
of Meyer B. Newman to Gray Properties, Inc. are 
attached. 


The Petitioners also claim title under 16 D. C. Code 
1113 on the ground that their assignor, Gray Properties, 
Ine., paid taxes on and exercised control over the prop- 
erty for more than fifteen years. The parties agree that 
Gray Properties, Inc., paid taxes on Lot 33, Square 5222 
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for more than fifteen years. Copies of tax receipts for 
the fiscal years 1943 through 1966 are attached hereto. 


National Association for the Advancement of Colored 
People denies that Gray Properties, Inc., exercised control 
over said unimproved Lot 33, Square 5222. Petitioners 
have made proof that on August 7, 1963, the District of 
Columbia issued a Notice to Abate a Nuisance on said 
property, to Gray Properties, Inc., and that prior to 
October 17, 1963, Gray Properties, Inc., complied with 
said notice. 


National Association for the Advancement of Colored 
People claims superior title to petitioners by virtue of 
a special warranty deed dated July 25, 1911, and recorded 
in the Office of the Recorder of Deeds, District of Columbia, 
in Liber 3450 page 111, from Nelson Purdy to Counter- 
petitioner’s devisor, Louie A. Schenck. Said deed from 
Purdy to Schenck was executed and delivered more than 
nine years following the tax deed from the Commis- 
sioners of the District of Columbia to Meyer B. Newman, 
on which petitioners’ title is founded. A copy of the deed 
from Nelson A. Purdy to Louie A. Schenck and a copy of 
a deed from Purdy’s predecessor in title, Catherine Puie, 
to Purdy are attached. 


It was stipulated between the parties that if good title 
to the property in question was in Louie A. Schenck at 
the time of his death, the NAACP would take the property 
subject to the dower interest of Mrs. Theodosia Schenck. 


It was conceded by the Counterpetitioner that it had 
never exercised control over or paid taxes on the property 
and that it had no evidence that Nelson A. Purdy, Louie 
A. Schenck or his estate paid taxes on it since 1898. 


It was agreed between the parties that the property 
is, and since 1898 has been, a vacant lot. 


The Commissioners deed to Meyer B. Newman conformed 
to the statute then in effect for conveyance of real 
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property pursuant to a tax sale (30 Stat. 250). It 
showed that the property was conveyed pursuant to a 
tax sale conducted by the Collector of Taxes on April 
18, 1899, for delinquent taxes. 


The Court (Judge Corcoran) found for the Petitioners 
and entered an order confirming the previous order of 
the Court dated August 11, 1966, directing payment of 
the moncy here in dispute to the Petitioners. The Court’s 
findings of fact and conclusions of law and order were 
filed April 12, 1967. A copy of same and a copy of the 
order of August 11, 1966 are attached. 


Counterpetitioner filed its notice of appeal on May 11, 
1967. A copy is attached. 


The Appellant will rely on the following points on 
appeal: 


1. The Commissioners deed to Meyer B. Newman was 
invalid and did not divest Nelson A. Purdy of his in- 


terest in Lot 33, Square 5222, for the reason that the 
statute upon which said deed was based (30 Stat. 250) 
was unconstitutional in that it failed to provide adequate 
notice to the property-holder and denied him due process 
of law. 


2. Appellees have no claim to title to said property 
under 16 D. C. Code 1113 for the reason that said statute 
requires a claimant to exercise control over the property 
claimed, and Appellees and their assignors have never 
exercised control within the meaning of said statute. 
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Deed 
Recorded May 14, 1895—2:14 P.M. 


Katuerine Pur, Ervx 
TO 
Netson Purpy 


This Indenture, made this Third day of May in the 
year of our Lord, One thousand and Eight hundred and 
Ninety-five, by and between Katherine Puie and Edward 
M. Puie, her husband, of the City of Washington, District 
of Columbia, parties of the first part and Nelson Purdy 
of the same place, party of the second part, Witnesseth 
That the said parties of the first part for and in consid- 
eration of One hundred and twenty-five (125) dollars, 
lawful money, to them in hand paid by the party of the 
second part, the receipt of which before the sealing and 
delivery of these presents is hereby acknowledged, have 
given, granted, bargained and sold, aliened, enfeoffed, re- 
leased, conveyed and confirmed, and do by these presents 
give, grant, bargain and sell, alien, convey and confirm, 
unto the party of the second part, his heirs and assigns 
forever the following described land and premises situate, 
lying, and being in the County of Washington, District of 
Columbia, and distinguished as Lot numbered Thirty-three 
(33) in Block Fourteen (14) in George and Pines’ subdi- 
vision known as East Deanwood, a plat of which is re- 
corded in County Book 9, Page 101, in the Surveyors office 
for the District of Columbia, together will all and singular 
the improvements, ways, easements, rights, privileges and 
appurtenances, to the same belonging or in any way apper- 
taining and all the estate, right, title, interest and claim, 
either at law or in equity, or otherwise however of the 
parties of the first part of, in, to or out of the said land 
and premises to Have and to Hold the said land and prem- 
ises and appurtenances unto and to the only use of the 
party of the second part, his heirs and assigns forever. 
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: And the said parties of the first part, their heirs, executors 
and administrators do hereby covenant and agree to and 
with the party of the second part, his heirs and assigns, 
that they, the parties of the first and their heirs shall and 
will warrant and forever defend the said land and premises 
| and appurtenances unto the party of the second part, his 
heirs and assigns, from and against the claims of all per- 
sons claiming or to claim the same or any part thereof 
i or interest therein, by, from, under and through them or 
' either of them. And further that the parties of the first 
part and their heirs shall and will at any and all times here- 
: after upon the request and at the cost of the party of the 
second part, his heirs and assigns, make and execute all 
such other Deed or Deeds or other assurance in law for the 
more certain and effectual conveyance of the said laid and 
| premises and appurtenances unto the party of the second 
. part, his heirs or assigns, as the party of the second part, 
. his heirs or assigns, or his counsel learned in the law, shall 
. advise, devise or require. In Testimony Whereof the 
parties of the first part have hereunto set their hands and 
seals on the day and year first hereinbefore written. 


Signed, sealed and delivered in the presence of 


s/ KatuHerine Pure [L.S.] 
s/ Epwarp M. Pur [LS.] 


s/ C. M. Pur 
District or COLUMBIA 
To Wit: 


Charles M. Puie, a Notary Public in and for the said 
District, Do Hereby Certify That Katherine Puie and 
Edward M. Puie, her husband, parties to a certain Deed, 
bearing date on the Third day of May, 1895, and hereunto 
annexed, personally appeared before me in the said Dis- 
trict, the said Katherine Puie and Edward M. Puie being 
personally well known to me as the persons who executed 
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Deed 
Recorded May 14, 1895—2:14 P.M. 


Katnerine Pur, Ervx 
TO 
Netson Purpy 


This Indenture, made this Third day of May in the 
year of our Lord, One thousand and Eight hundred and 
Ninety-five, by and between Katherine Puie and Edward 
M. Puie, her husband, of the City of Washington, District 
of Columbia, parties of the first part and Nelson Purdy 
of the same place, party of the second part, Witnesseth 
That the said parties of the first part for and in consid- 
eration of One hundred and twenty-five (125) dollars, 
lawful money, to them in hand paid by the party of the 
second part, the receipt of which before the sealing and 
delivery of these presents is hereby acknowledged, have 
given, granted, bargained and sold, aliened, enfeoffed, re- 
leased, conveyed and confirmed, and do by these presents 
give, grant, bargain and sell, alien, convey and confirm, 
unto the party of the second part, his heirs and assigns 
forever the following described land and premises situate, 
lying, and being in the County of Washington, District of 
Columbia, and distinguished as Lot numbered Thirty-three 
(33) in Block Fourteen (14) in George and Pines’ subdi- 
vision known as East Deanwood, a plat of which is re- 
corded in County Book 9, Page 101, in the Surveyors office 
for the District of Columbia, together will all and singular 
the improvements, ways, easements, rights, privileges and 
appurtenances, to the same belonging or in any way apper- 
taining and all the estate, right, title, interest and claim, 
either at law or in equity, or otherwise however of the 
parties of the first part of, in, to or out of the said land 
and premises to Have and to Hold the said land and prem- 
ises and appurtenances unto and to the only use of the 
party of the second part, his heirs and assigns forever. 
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And the said parties of the first part, their heirs, executors 
and administrators do hereby covenant and agree to and 
' with the party of the second part, his heirs and assigns, 
that they, the parties of the first and their heirs shall and 
will warrant and forever defend the said land and premises 
. and appurtenances unto the party of the second part, his 
heirs and assigns, from and against the claims of all per- 
sons claiming or to claim the same or any part thereof 
! or interest therein, by, from, under and through them or 
either of them, And further that the parties of the first 
part and their heirs shall and will at any and all times here- 
| after upon the request and at the cost of the party of the 
second part, his heirs and assigns, make and execute all 
such other Deed or Deeds or other assurance in law for the 
' more certain and effectual conveyance of the said laid and 
' premises and appurtenances unto the party of the second 
' part, his heirs or assigns, as the party of the second part, 
: his heirs or assigns, or his counsel learned in the law, shall 
advise, devise or require. In Testimony Whereof the 


' parties of the first part have hereunto set their hands and 
! seals on the day and year first hereinbefore written. 


Signed, sealed and delivered in the presence of 


s/ KarHERINE Pure [L.8.] 
s/ Epwarp M. Pure [L.8.] 


s/ C. M. Pure 
District or COLUMBIA 
To Wit: 


Charles M. Puie, a Notary Public in and for the said 
District, Do Hereby Certify That Katherine Puie and 
Edward M. Puie, her husband, parties to a certain Deed, 
bearing date on the Third day of May, 1895, and hereunto 
annexed, personally appeared before me in the said Dis- 
trict, the said Katherine Puie and Edward M. Puie being 
personally well known to me as the persons who executed 
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the said Deed and acknowledged the same to be their act 
and deed, and the said Katherine Puie, being by me ex- 
amined privately and apart from her husband and having 
the Deed aforesaid fully explained to her, acknowledged 
the same to be her act and deed and declared that she 
willingly signed, sealed and delivered the same and that 
she wishes not to retract it. Given under my hand and 
Official seal, this Third day of May, A.D. 1895. 


s/ CHartes M. Pure 
N.P. [NorartaL SEAL] 


Recorded January 27, 1903 at 1:20 P.M. 
Deed 
Macraruanp, Ross AND BIDDLE 
To 
Meyer B. NEwMAN 


This Indenture made this sixth day of December in the 
year of our Lord nineteen hundred and one by and between 
Henry B. F. MacFarland, John W. Ross and John Biddle 
Commissioners of the District of Columbia of the first part 
and Meyer B. Newman of the second part witnesseth. 
Whereas in compliance with law the following property 
viz: Lot numbered thirty-three (33) in Block numbered 
fourteen (14) in the East Deanwood subdivision, County 
plat numbered twenty-three (23) in the District of Colum- 
bia was duly assessed for taxation in the name of Nelson 
Purdy for the fiscal years herein after mentioned and the 
taxes herein named duly levied thereon; and whereas the 
said taxes together with the penalties and costs accruing 
thereon, being unpaid and the said property in arrears for 
the same the Collector of Taxes for the District of Columbia 
duly published said described property in a pamphlet, as 
required by law giving due notice thereof by advertisement. 
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And whereas the said Collector of Taxes did on the 18th 
day of April 1899 the day named for the sale of said prop- 
erty in arrears offer for sale and sell the same to Meyer 
B. Newman the highest bidder therefor, at and for the sum 
of one dollar and thirty-six cents ($1.36) that being the 
highest sum bid for said described property and said 
amount being sufficient to meet the taxes, penalties and 
costs due thereon; the said land being sold to satisfy 
taxes penalties and costs due thereon as follows. Amount 
of tax due the District of Columbia for the support of 
the Government thereof for the fiscal year ending June 
30, 1898 fourteen cents (.14). Penalties aceruing thereon 
two cents (.02). Costs accruing thereon one dollar and 
twenty-cents ($1.20). Amounting in all to the sum of one 
dollar and thirty-six cents ($1.36) and whereas, imme- 
diately after the said sale to said Meyer B. Newman and 
upon payment by him of the purchase money, the said 
Collector of Taxes duly issued a certificate of sale to said 
Meyer B. Newman. And whereas more than two years 
have elapsed since said sale, and the said property has not 
been redeemed as provided by law, the said party of the 
second part has become entitled to a conveyance of the 
premises from the parties of the first part. Now therefore 
this Indenture Witnesscth that said parties of the first part 
by virtue of authority conferred on them by law and for and 
in consideration of the premises and the sum of one dollar, 
lawful money of the United States to them in hand paid 
the receipt of which is hereby acknowledged have granted, 
bargained sold, and conveyed and by these presents do 
grant, bargain sell and convey unto the said party of the 
second part his heirs and assigns, all the said herein before 
described land and premises and the appurtenances there- 
unto belonging or in any wise appertaining. To Have and 
to Hold the same unto the said party of the second part his 
heirs and assigns forever. In Witness Whereof the said 


Henry B. F. MacFarland, John W. Ross and John Biddle 
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Commissioners of the District of Columbia and parties of 
the first part have hereunto set their hands and affixed their 
seals on the day and year first herein before written. 


Signed sealed and delivered 
in the presence of 


Wruu1am TrxpaLu 
* Henry B. F. MacFaruanp 
* Joun W. Ross 
Joun Bmpie 
Commissioners of the District of Columbia 


District or CoLuMBIA, 8.S.: 


Be it remembered that on this sixth day of December 
nineteen hundred and one before the subscriber a notary 
Publie in and for the District aforesaid, personally ap- 
peared Henry B. F. MacFarland, John W. Ross and John 
Biddle Commissioners of the District of Columbia and 
parties of the first part to the foregoing instrument of writ- 


ing who are by me personally known to be the persons who 
executed the foregoing instrument and acknowledged the 
same to be their act and deed as such commissioners and 
that they had signed sealed and delivered the same for the 
purpose and use in said instrument expressed. In Testi- 
mony Whereof, I have hereunto set my hand and affixed my 
notarial seal this sixth day of December nineteen hundred 
and one. 
Wriuiam Trxpau 
N.P. 
Notarial Seal 


Quit Claim Deed 


This Deed made this 15th day of August, in the year one 
thousand nine hundred and Forty, by and between Edward 
Newman, Abraham Newman, and Mae Newman Ullman, 
being all of the heirs at law and next of kin and devisees 
under the will of the late Myer B. Newman who died testate 
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in the District of Columbia on the — day of , 19—; 
Edna Newman, wife of said Edward Newman and Anna 
Newman, wife of said Abraham Newman, parties of the first 
part, Gray Properties, Inc., a Delaware Corpn., party of 
the second part: 


Witnesseth, that the parties of the first part, for and in 
consideration of Ten and no/100 Dollars have granted, 
released, and forever quit-claimed, and do hereby grant, 
release, and forever quit-claim unto the party of the second 
part the following described land and premises, situate, 
lying and being in the District of Columbia and distin- 
guished as All right, title and interest in an— to all tax 
sales, tax certificates, receipted tax bills and tax deeds on 
all properties located in the District of Columbia, excluding 
therefrom however: 


Lots 12 & 13, Square 313—1102 - 1104 O St., N. W. 

Lots 808 & 809, Square 768—201 - 203 - 205 K St., S. E. 

Lot 14, Square 742—139 L St., S. E. 

Lots 215, 216 & 217, Square 4540—1672 - 4 - 6 Cramer 
St. N. E. 

Lot 814, Square 527—929 4th St., N. W. 

Lot 64, Square 5745 


With full power of attorney to the party of the second 
part for assignment of any and all tax certificates, and 
with full power and authority to deal with said certificates 
or duplicates thereof to the same extent the parties of the 
second part could, together with all and singular the im- 
provements, ways, casements, rights, privileges, and appur- 
tenances to the same belonging, or in anywise appertaining, 
and all the estate, right, title, interest and claim, either 
at law or in equity, or otherwise however, of the parties of 
the first part, of, in, to, or out of the said land and premises. 


To Have and to Hold, the above released land and prem- 
ises unto and to the use of the party of the second part, its 
heirs and assigns forever. 
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Witness our hands and seals the day and year herein- 
before written. 


Signed, sealed and delivered in the presence of— 


Jerrold B. Ullman Mae Newman Ullman (Seal) 
Betty Pochtar Edward A. Newman (Seal) 
Wn. T. Ritchie, Jr. Edna Newman (Seal) 
Wn. T. Ritchie, Jr. Abraham Newman (Seal) 

Anna Newman (Seal) 
($.55 Int. Rev. Stamps affixed.) 


City of Washington 
District of Columbia, to wit: 


I, Eliot C. Lovett, a Notary Public in and for the District 
of Columbia, do hereby certify that Mae Newman Ullman 
party to certain Deed bearing date on the 15th day of 
August, 1940, and hereto annexed personally appeared 
before me in said District of Columbia, the said Mae 
Newman Ullman being personally well known to me as the 
person who exeeuted the said Deed, and acknowledged the 
same to be her act and deed. 


Given under my hand and seal this fifteenth day of 
August, 1940. 


(Notarial Seal) 
Exiot C. Lovert (Seal) 
Notary Public, D.C. 


County of Essex 
State of New Jersey, ss: 


I, Betty Pochtar, a Notary Public in and for the County 
and State aforesaid do hereby certify that Edward Newman 
and Edna Newman, parties to a certain Deed bearing date 
on the 15 day of Aug., 1940 and hereto annexed personally 
appeared before me in said County and State aforesaid the 
said Edward Newman and Edna Newman being personally 
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well known to me as the persons who executed the said 
Deed, and acknowledged the same to be their act and deed. 


Given, under my hand and seal this 24 day of August, 
1940. 


(Notarial Seal) 
Berry PocuTar 
Notary Public. 


My Commission Expires Nov. 29, 1943. 


County of Union 
State of New Jersey, ss: 


I, Wm. T. Ritchie, Jr., a Notary Public in and for the 
County and State aforesaid do hereby certify that Abraham 
Newman and Anna Newman, parties to a eertain Deed 
bearing date on the 15th day of August, 1940, and hereto 
annexed personally appeared before me in said County 
and State aforesaid, the said Abraham Newman and Anna 
Newman being personally well known to me as the persons 
who executed the said Deed, and acknowledged the same 
to be their act and deed. 


Given, under my hand and seal this 25th day of Sep- 
tember, 1940. 


(Notarial Seal) 


Wo. T. Rircur, Jr. 
Notary Public. 
My Commission Expires July 1, 1945 
Notary Public of New Jersey 


My Commission Expires 
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No. 10. Recorded Aug. 2, 1911, at 10:10 A. M. 
Deed 
Netson Purpy, 
to 
Lovie SCHENCK. 
THIS DEED, Made this 25th day of July in the year one 
thousand nine hundred and eleven, by and between Nelson 


Purdy, unmarried, party of the first part, and Louie A. 
Schenck, party of the second part: 


WITNESSETH, that in consideration of Ten Dollars, the 
party of the first part does grant unto the party of the 
second part, in fee simple, all that piece or parcel of land 
in the City of Washington, District of Columbia, described 
as follows, to wit, Lot numbered thirty-three, in block 14 in, 
George & Pine’s subdivision known as ‘‘East Deanwood”’ 
a plat of which is recorded in County Book 9, page 101, in 
the Surveyor’s Office for the District of Columbia. Now 
known as Lot 33, in Square 5222, conveyed to Nelson 
Purdy by deed recorded in Liber 2021, folio 192 of the land 
records for the District of Columbia, together with the 
improvements, rights, privileges, and appurtenances to the 
same belonging. 


AND the said party of the first part covenants that he will 
warrant specially the property hereby conveyed: and that 
he will execute such further assurances of said land as may 
be requisite. 


WITNESS my hand and seal the day and year herein- 
before written. 


Netson Purpy. (Seal) 
In presence of —S. W. CockRELL. 
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District of Columbia; to wit: 


J, Sam’l. W. Cockrell, a Notary Public in and for the 
District of Columbia, do hereby certify that Nelson Purdy, 
unmarried, party to a certain Deed bearing date on the 
25th day of July 1911 and hereto annexed, personally ap- 
peared before me in said District the said Nelson Purdy, 
being personally well known to me as the person who exe- 
cuted the said Deed and acknowledged the same to be his 
act and deed. 


GIVEN UNDER my hand and seal this 25th day of July, 
1911. 


(Notarial Seal) Sam’. W. CocKRELL, 


Findings of Fact and Conclusions of Law 


This cause having come on for hearing on the petition 
of Wilbur L. Gray, Jr., Doris Churchill Gray and Richard 
Moss Gray, assignees on dissolution of Gray Properties, 


Ine. and on the amended answer and counter-petition of 
National Association for the Advancement of Colored 
People and, after hearing argument for the respective 
parties, by counsel, the Court makes the following findings 
of Fact and Conclusion of Law. 


I 


On or about July 14, 1965 the District of Columbia 
acquired title to unimproved Lot 33 Square 5222, District of 
Columbia, upon filing a Declaration of Taking in this pro- 
ceeding and paying the sum of $1,125 into the Registry 
of this Court, as estimated compensation for said lot. 


II 
Upon the petition of Wilbur L. Gray, Jr., Doris Churchill 
Gray and Richard Moss Gray, assignees on dissolution of 
Gray Properties, Inc. this Court entered an order on 
August 11, 1966, directing the Clerk of this Court to draw 
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No. 10. Recorded Aug. 2, 1911, at 10:10 A. M. 
Deed 
Netson Purpy, 
to 
Louvre ScHENCK. 


THIS DEED, Made this 25th day of July in the year one 
thousand nine hundred and eleven, by and between Nelson 
Purdy, unmarried, party of the first part, and Louie A. 
Schenck, party of the second part: 


WITNESSETH, that in consideration of Ten Dollars, the 
party of the first part does grant unto the party of the 
second part, in fee simple, all that piece or parcel of land 
in the City of Washington, District of Columbia, deseribed 
as follows, to wit, Lot numbered thirty-three, in block 14 in, 
George & Pine’s subdivision known as ‘‘ Hast Deanwood”’ 
a plat of which is recorded in County Book 9, page 101, in 
the Surveyor’s Office for the District of Columbia. Now 
known as Lot 33, in Square 5222, conveyed to Nelson 
Purdy by deed recorded in Liber 2021, folio 192 of the land 
records for the District of Columbia, together with the 
improvements, rights, privileges, and appurtenances to the 
same belonging. 


AND the said party of the first part covenants that he will 
warrant specially the property hereby conveyed: and that 
he will execute such further assurances of said land as may 
be requisite. 


WITNESS my hand and seal the day and year herein- 
before written. 
Netson Purpy. (Seal) 
In presence of —S. W. CockreEtt. 
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District of Columbia; to wit: 


I, Sam’l. W. Cockrell, a Notary Public in and for the 
District of Columbia, do hereby certify that Nelson Purdy, 
unmarried, party to a certain Deed bearing date on the 
25th day of July 1911 and hereto annexed, personally ap- 
peared before me in said District the said Nelson Purdy, 
being personally well known to me as the person who exe- 
cuted the said Deed and acknowledged the same to be his 
act and deed. 


GIVEN UNDER my hand and seal this 25th day of July, 
1911. 


(Notarial Seal) Sam’t. W. CockRELL, 


Findings of Fact and Conclusions of Law 


This cause having come on for hearing on the petition 
of Wilbur L. Gray, Jr., Doris Churchill Gray and Richard 
Moss Gray, assignees on dissolution of Gray Properties, 


Ine. and on the amended answer and counter-petition of 
National Association for the Advancement of Colored 
People and, after hearing argument for the respective 
parties, by counsel, the Court makes the following findings 
of Fact and Conclusion of Law. 


I 


On or about July 14, 1965 the District of Columbia 
acquired title to unimproved Lot 33 Square 5222, District of 
Columbia, upon filing a Declaration of Taking in this pro- 
ceeding and paying the sum of $1,125 into the Registry 
of this Court, as estimated compensation for said lot. 


II 


Upon the petition of Wilbur L. Gray, Jr., Doris Churchill 
Gray and Richard Moss Gray, assignees on dissolution of 
Gray Properties, Inc. this Court entered an order on 
August 11, 1966, directing the Clerk of this Court to draw 
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his check to the order of Lawyers Title Insurance Corpora- 
tion of Richmond, Virginia, and to pay the aforementioned 
estimated compensation of $1,125 to said title company and 
directed, further, that said title company, after paying and 
discharging all taxes, assessments, liens and encumbrances 
against said Lot 33, Square 5222 on the date of taking, pay 
over the balance to petitioners Wilbur L. Gray, Jr., Doris 
Churchill Gray and Richard Moss Gray or their assigns. 


Il 


Petitioners, Wilbur L. Gray, Jr., Doris Churchill Gray 
and Richard Moss Gray allege that title of their assignor, 
Gray Properties, Inc., to Lot 33, Square 5222, was founded 
on a tax deed from the Commissioners of the District of 
Columbia to Meyer D, Newman dated December 6, 1901 and 
recorded in the Office of the Recorder of Deeds, District of 
Columbia, in Liber 2710 page 182 and by deed from the heirs 
of Meyer D. Newman to Gray Properties, Inc., recorded in 
the Office of the Recorder of Deeds, District of Columbia 
in Liber 7527 page 449. By its amended answer and 


counter-petition, National Association for the Advancement 
of Colored People accepts as correct the chain of title of 
Gray Properties, Inc. On the concession so made and the 
certified copies of the aforementioned deeds in the record, 
the Court finds the chain of title to Gray Properties, Inc., 
to be as alleged in the petition. 


IV 


Petitioners, Wilbur L. Gray, Jr., Doris Churchill Gray 
and Richard Moss Gray allege that Gray Properties, Inc. 
paid taxes regularly for more than fifteen years and exer- 
cised control over Lot 33, Square 5222. By its amended 
answer and counter-petition, National Association for the 
Advancement of Colored People does not deny that said 
taxes have been paid and Gray Properties, Ine. has sub- 
mitted proof of payment of said taxes by way of tax receipts 
beginning with the fiseal year 1943 and running to the fiscal 
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year 1966. On the concession so made and the proof made 
by petitioners, the Court finds as a fact that Gray Proper- 
ties, Inc. regularly paid taxes on Lot 33, Square 5222 for 
more than fifteen years. 


Vv. 


National Association for the Advancement of Colored 
People denies that Gray Properties, Inc. exercised control 
over said unimproved Lot 33, Square 5222. Petitioners 
have made proof that on August 7, 1963, the District of 
Columbia issued a Notice to Abate a Nuisance on said prop- 
erty, to Gray Properties, Inc. and that prior to October 17, 
1963, Gravy Properties, Inc. complied with said notice. The 
Court finds that Gray Properties, Ine. exercised contro] over 
said Lot 33, Square 5222. 


vI 


National Association for the Advancement of Colored 
People claims superior title to petitioners by virtue of a 
special warranty deed dated July 25, 1911 and recorded in 
the Office of the Recorder of Deeds, District of Columbia, in 
Liber 3540 page 111, from Nelson Purdy to counter-peti- 
tioner’s devisor, Louie A. Schenck. The Court finds that 
said deed from Purdy to Schenck was executed and deliv- 
ered more than nine years following the tax deed from the 
Commissioners of the District of Columbia to Meyer D. 
Newman, on which petitioners’ title is founded. 


Concuusion or Law 


I 


Petitioners’ assignor, Gray Properties, Inc. held title 
paramount to National Association for the Advancement of 
Colored People by virtue of the tax deed from the Commis- 
sioners of the District of Columbia to Meyer B. Newman, 
dated December 6, 1901 and recorded in the Office of the 
Recorder of Deeds, District of Columbia, in Liber 2710 
page 182 and by deed from the heirs of Meyer B. Newman 
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to Gray Properties, Inc. dated August 15, 1940 and recorded 
in the Office of the Recorder of Deeds, District of Columbia 
in Liber 7527 page 449. 


II 


Said tax deed from the Commissioners of the District 
of Columbia to Meyer B. Newman expunged all interests 
which sprang from the record title of Nelson Purdy and 
vested in Meyer B. Newman a new and complete title to 
Lot 33, Square 5222. 


Til 


Said tax deed from the Commissioners of the District 
of Columbia to Meyer B. Newman was issued in conformity 
with the governing statute, now incorporated in Title 47 
Sees. 1001 and 1003, District of Columbia Code. 


IV 


Counter-petitioner’s objection to the validity of the tax 
deed from the Commissioners of the District of Columbia to 
Meyer B. Newman, on the ground that the statute under 
which said tax deed was issued was unconstitutional, is over- 
ruled. 


Vv 


By virtue of payment of taxes on Lot 33, Square 5222 
and exercise of control over said unimproved lot for more 
than fifteen years, Gray Properties, Inc. would have held 
title by adverse possession at the date of taking by the 
District of Columbia on or about July 14, 1965. 


VI 


Petitioners are entitled to the award of estimated com- 
pensation in the sum of $1,125 paid by the District of 
Columbia for Lot 33, Square 5222, now held by Lawyers 
Title Insurance Corporation of Richmond, Virginia. 


It is, therefore, this 11th day of April, 1967, 
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OrverEeD, ApJuDGED aNp Decreep that the order of this 
Court, dated August 11, 1966, directing payment of said 
compensation to petitioners or their assigns, be and the 
same hereby is confirmed. H.F.C. 


s/ Howarp F. Corcoran 
Judge 
Filed: April 12, 1967 


Order 


Upon consideration of the petition of Wilbur L. Gray, Jr., 
Doris Churchill Gray and Richard Moss Gray, filed herein 
on the 11th day of August, 1966, for payment of money 
deposited in the registry of this Court as estimated com- 
pensation for the taking of property mentioned and de- 
scribed in said petition, and it appearing to the Court that 
notice of the proceedings herein were duly published and 
that title holders of record antecedent to tax deeds made 
and executed by the Commissioners of the District of Co- 
lumbia, have failed to appear herein, and it appearing to the 
Court, further, that petitioners and/or their immediate 
predecessors in title have regularly paid taxes on certain 
lots in certain squares mentioned and described in the 
petition herein for a period of more than fifteen years prior 
to the 15th day of July, 1965, the date of filing of the dec- 
laration of taking herein, it is by the Court this day 
of August, 1966, 


Orverep, that the Clerk of this Court draw his check 
forthwith upon the entry of this order against the funds 
paid into the registry of the Court as aforesaid to the order 
of Lawyers Title Insurance Corporation of Richmond, 
Virginia, in the amount of $17,174.00 and deliver the same 
to Lawyers Title Insurance Corporation of Richmond, 
Virginia, 918 16th Street, Northwest, Washington, D. C.; 
the said title company shall apply the proceeds of said check 
to the payment and discharge of all taxes, assessments, 
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liens and encumbrances against the property on the date of 
taking and to the redemption of all tax sales thereof and 
the balance pay over to petitioners Wilbur L. Gray, Jr., 
Doris Churchill Gray and Richard Moss Gray or their 
assigns, said sum of $17,174.00 being allocated to the follow- 
ing described lots situate in the following described squares 
as follows: 
Estimated 
Square Lot (s) Compensation 


5218 13, 14 $2,250 
5219 9, 10 2,200 
5219 12 1,200 
5222 33 1,125 
5223 13 1,125 
5223 14 1,075 
5223 15 1,075 
23 1,075 
ai 1,025 
29 1,075 
30 1,075 
803 100 
33 1,075 
801, 802, 803, 804 1,699 


bo 


52 
522 


t 


bw 


ou 

tw bo 
iw to 
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and it is 


FurtHer ORDERED, ADJUDGED AND DECREED that any and 
all proprictary titles to any of the lots in any of the squares 
mentioned and described in the petition herein, antecedent 
to any of the tax deeds from the Commissioners of the 
District of Columbia mentioned and described in the peti- 
tion herein, be and the same hereby are divested and 
expunged, and it is 


Furrner Orperep, ADJUDGED AND DECREED that any claims 
adverse to the claim of title of any of the petitioners and/or 
their assignors, to any of the lots in any of the squares 
mentioned and described in the petition herein, upon which 
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petitioners or any of them or any of their assignors have 
regularly paid taxes for more than fifteen years prior to 
the 15th day of July, 1965, the date of filing of the declara- 
tion of taking herein, be and the same hereby are divested 
and expunged, and it is 


FourtHer Orveren, that any additional funds paid into the 
registry of the Court or to Lawyers Title Insurance Cor- 
poration of Richmond, Virginia, on account of said prop- 
erty, shall be paid to petitioners Wilbur L. Gray, Jr., Doris 
Churchill Gray and Richard Moss Gray or their assigns. 


s/ OLIVER GascH 
Judge 
No Objection 


s/ Bruce MENCHER 
Bruce Mencher 
Assistant Corporation Counsel 
District of Columbia 


Notice of Appeal 
(Filed May 11, 1967) 


Notice is hereby given that National Association for the 
Advancement of Colored People, counterpetitioner in the 
above-entitled cause, hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
order and final judgment filed in this action on April 12, 
1967, confirming a previous order of this Court, dated 
August 11, 1966, directing payment of compensation for 
the taking of Lot 33, Square 5222, to the petitioners Wilbur 
L. Gray, Jr., Doris Churchill Gray and Richard Moss Gray. 


s/ J. Francis Ponunaus 
J. Francis Pohlhaus 
Attorney for Counterpetitioner 
NAACP 
422 First Street, S.E. 
Washington, D. C. 
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Stipulation 
The parties hereto agree that the aforegoing Agreed 
Statement of the Case on Appeal and attached exhibits 
shall constitute the record on appeal. 


s/ JosepH G. DooLey 
Joseph G. Dooley 
Attorney for 
Petitioners-Appellees 
s/ J. Francis PonLtwaus 
J. Francis Pohlhaus 
Attorney for 
Counter petitioner- 
Appellant 


APPROVED: 


Date: June 15, 1967 


s/ H. F. Corcoran 
Judge 
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In the Opinion of the Appellees, the Questions are: 
1, 


STATEMENT OF QUESTIONS PRESENTED 


Did the District Court err in holding that the District of 
Columbia Commissioners’ tax deed issued on December 
6, 1901, to Meyer B. Newman, pursuant to the provisions 
of 30 Stat. 250 (1898) expunged the interest of Nelson 
Purdy? | 
Did the District Court err in overruling Appellant’s ob- 
jection to the tax deed to Meyer B. Newman on the 
ground that 30 Stat. 250 (1898) was not unconstitu- 
tional? 


Did the District Court err in finding that the Appellees’ 
assignor held good title by adverse possession under Sec. 
16-1113, District of Columbia Code? 


(iii) 


INDEX 


COUNTER-STATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I The District Court Did Not Err in Overruling the Claim of 
Unconstitutionality 


II The District Court’s Finding on the Issue of Title by Ad~ 
verse Possession Should Be Affirmed 


CONCLUSION 
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STATUTES: 


IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,075 


NATIONAL ASSOCIATION FOR THE 
ADVANCEMENT OF COLORED PEOPLE, 
Appellant, 


Vv. 


WILBUR L. GRAY, JR., 
DORIS CHURCHILL GRAY, 
and 
RICHARD MOSS GRAY, 
Appellees. 


APPEAL FROM A JUDGMENT AND ORDER OF 
THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


While there is no detectible inaccuracy in the Appellant’s state- 
ment of the case, the Appellees consider it appropriate to point out 
that the Appellees’ title rests upon a Commissioners’ tax deed to 
Meyer B. Newman dated December 6, 1901 (JA 8) following a tax 
sale of Nelson Purdy’s property on April 18, 1899, for non payment 

| 
| 


of taxes for the fiscal year ending June 30, 1898. Against this deed, 
the Appellant claims title by deed from Purdy to Schenck dated al- 
most ten years later (JA 14). 


The Commissioners’ deed to Newman recites the facts of com- 
pliance with the tax sale statute then in force, the fact of sale ten 
months after the close of the fiscal year for which the taxes are due, 


“and whereas, immediately after the said sale to said 
Meyer B. Newman and upon payment by him of the 
purchase money, the said Collector of Taxes duly is- 
sued a certificate of sale to said Meyer B. Newman. 
And whereas more than two years have elapsed since 
said sale, and the said property has not been redeemed 
as provided by law, the said party of the second (New- 
man) part has become entitled to a conveyance of the 
premises from the parties of the first part” (Commis- 
sioners). 
The central fact in plain view is that Purdy not only did not pay 
his taxes in the fiscal year of levy, he let them go for ten months more 
and over two years more than that. 


Over and above the tax deed, it is agreed (JA 3-4) that the Appel- 
lees’ assignor paid taxes on the empty lot for twenty-four years, that 
the Appellant never paid a farthing and exercised no control. It is 
agreed, too, that in 1963 (JA 4) Gray Properties, Inc. received a notice 
from the District of Columbia to abate a nuisance and complied with 
the notice. 


On the facts, the District Judge found that Appellees’ assignor 
paid its taxes and dominated the property for the statutory period 
required to ripen into ownership (JA 17, 18). 


SUMMARY OF ARGUMENT 


The Appellant’s arguments against the constitutionality of the 
tax statute under which the Purdy property was sold to Newman, 
have no merit here. They rest upon decisions in which affirmative 
judicial proceedings were instituted not to be anticipated by those 
affected; here the party affected knew he owned the property, knew 
he had to pay taxes but displayed indifference to the duty for néar- 
ly three years. His own laxity over the period afforded him to pro- 
tect himself caused the loss, not a fast move by the tax-gatherer un- 
der a procedure calculated to strip a property owner of his rights. 


To the objection that there can be no claim of title by adverse 
possession, the Appellees ask: What more must a party do, in the 
way of treating an empty lot as his own, than pay his taxes and dis- 
charge the obligations of an owner, when there has been no hostile 
claim for almost twenty-five years? 


ARGUMENT 
I 


The District Court Did Not Err in Overruling 
the Claim of Unconstitutionality ! 
The keynote of Mullane v, Central Hanover Bank and Trust 
Company is drawn from American Land Co. v. Zeiss, 219 U.S. 47, 
cited and quoted at 339 US. at p. 315. | 
“The criterion is not the possibility of conceivable injury 
but the just and reasonable character of the requirements, 
having reference to the subject with which the statute 
deals!” 
Proceeding from the reference point, the case demands (a) ac- 
knowledgement of certain indisputable facts and (b) an analysis of 
the statute under consideration, something the Appellant has not 


supplied. 


Indisputable fact Number One is that Purdy knew he owned 
the property; indisputable fact Number Two is that he knew he had 
an obligation to pay taxes on it. In that setting, we ask ourselves 
the two fold question: How did the taxing statute operate and what 
opportunity did it give the taxpayer to protect himself? 


In operation, the Act (Appendix ““A”’) required the Commis- 
sioners to publish a list of delinquencies, with notice of sale, in a 
pamphlet. They were required, further, to publicize its existence 
and availability to! taxpayers, by advertisement twice a week for 
three successive weeks in the regular issue of two or more Dis- 
trict of Columbia daily newspapers. The advertisements were to 
identify the taxpayer, the property and the amount of the tax. If, 
prior to the date of sale, the taxes were not paid, the statute directed 
the sale of the property but the purchaser acquired no more than a 
certificate of sale subject to the original owner’s two year redemp- 
tive right. In default of redemption, the certificate holder had the 
right to a Commissioners’ deed. 


By Section 3 of the statute, the deed 


“shall be admitted and held to be prima facie evidence 
of a good and perfect title, in fee simple, to any prop- 
erty bought at said sale herein authorized: * * sae 
The “prima facie evidence of a good and perfect title” is another 
way of saying “presumption of regularity” (cf. Consolidated Motors, 
Inc. v. Skousen, 109 P.2d 41), for we do know from W. C. & A. N. Mil- 
ler Development Co. v. Emig Properties Corporation, 77 App. D.C. 
205, 134 F.2d 36; cert. den. 318 U.S. 788, that the legal effect of 
a tax deed is to make a new record. As this Court stated the rule 
(77 App. D.C. at p. 208): 


“Title evidenced by a tax deed given in compliance with 
the statutory requirements expunges all the interests 
which spring from the record title and vests in the holder 
a new and complete title to the property in fee simple.” 


! 
To the constitutional argument of the Appellant, there are clear 
answers. 


True enough it is that the ordinary man may not be acquainted 
with the procedural devices and niceties connected with the judicial 
settlement of accounts in the Surrogate’s Court of the State of New 
York. Indeed, it may never occur to him that a private party trustee 
ever does anything to settle his accounts and we cannot fairly say that 
he ought to anticipate that affirmative action to settle will be taken, 
at any given time, with newspaper notification not identifying him|or 
his interest. (cf. Mullane v. Central Hanover Bank and Trust Compa- 
ny, supra, 339, U.S., at pp. 309, 310). 


Extending this thought to Walker v. Hutchison, 352 U.S. 112 and 
Schroeder v. New York, 371 U.S. 208, we should not expect the citi- 
zen to play watchdog with the sovereign and be ever on guard against - 
positive judicial proceedings to condemn his land. Similarly, in the 
several other cases cited by the Appellant, the property owner was 
prejudiced in some way by action of the public authority not gen- 
erally to be anticipated. Special assessments were levied on the prop- 
erty of a utility in Wisconsin Electric Power Company v. Milwaukee, 
81 N.W.2d 298; special assessments for local improvements, not in| the 
vicinity of the taxpayer’s property, were levied in Meadowbrook Man- 
or, Inc. v. City of St. Louis Park, 104 N.W.2d 540, Ridenour v. Coun- 
ty of Bay, 114 N.W.2d 172 and Pratt v. Water District, 363 P.2d 816. 
In Wyoming v. Stringer, 310 P.2d 730, complainants were the victims 
of a condemnation proceeding. | 


Covey v. Somers, 351 U.S. 141, is a picture of unconscionable 
overreaching against a known and unprotected incompetent and 
stands on separate grounds but even Covey does not destroy the 
New York statute. It holds only, 


| 
“that compliance with the statute would not afford no- 
tice to the incompetent and that a taking under such 


circumstances would be without due process of law.” 
(351 U.S. at p. 147) 

Implicitly, Covey recognizes that the ordinary man is aware 
he may not let his tax bill slide indefinitely. Safe, too, it is to 
say, that even the unlettered knows he risks his ownership if he does 
not pay his taxes. Purdy was lettered, we know, for he signed the 
deed to Schenck in 1911 but, for the lettered and unlettered alike, 
the statute provided the protective feature of redemption, good for 
two years after sale on certificate. Knowledge of ownership, of the 
duty to pay and the protection of the extended grace period sets 
the case at bar apart from the cases cited. Mullane recognizes the 
distinction. As Mr. Justice Jackson states it (339 U.S. at p. 316): 


“A state may indulge the assumption that one who has 
left tangible property in the state either has abandoned 
it, in which case proceedings against it deprive him of 
nothing, Cf. Anderson Nat. Bank v. Luckett, 321 U.S. 
233, 88 L.ed 692, 64S Ct 599, 151 ALR 824: Secur- 
ity Sav. Bank v. California, 263 U.S. 282, 68 L.ed 301, 
44 S Ct 108, 31 ALR 391, or that he has left some 
caretaker under a duty to let him know that it is being 
jeopardized. Ballard v. Hunter, 204 U.S. 241, 51 L.ed 
461, 27 S Ct 261; Huling v. Kaw Valley R. & Improv. 
Co. 130 U.S. 559, 32 L.ed 1045, 9 S Ct 603. As 
phrased long ago by Chief Justice Marshall in The Mary 
(US) 9 Cranch 126, 144, 3 L.ed 678, 684, ‘it is the part 
of common prudence for all those who have any inter- 
est in [a thing], to guard that interest by persons who 
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are in a situation to protect it’. 


In sum, to know a duty exists is to know it must be discharged. 
It is an absurdity to say that one who stands in the shoes of him who 
knew but did nothing, may let another discharge the duty for twen- 
ty-four years and then say it all was done for the benefit of the pas- 
sive one’s successor. 


II 


The District Court’s Finding on the Issue of Title 
by Adverse Possession Should Be Affirmed | 
The Appellees’ secondary argument sounds in a claim of title 
by adverse possession. The Appellant concedes (JA 3, 4) that the 
Appellees’ assignor paid the property taxes for more than fifteen 
years, that the Appellant had never paid taxes on the property or 
exercised any control over it, a total absence of evidence of pay- 
ment of taxes by Purdy or its devisor Schenck, that the property’ 
has, since 1898, been a vacant lot and that, in 1963 Gray Proper- 
ties, Inc. was called upon to abate a nuisance and did so. 


On these facts, the District Judge found the Appellees’ assigh- 
or had met the requirements of Sec. 16-1113, D.C. Code (JA 16, 17) 
and concluded as a matter of law that the secondary claim was good 
(J.S. 18). 


The Appellant concedes (Appellants Brief, p. 21): 


“There is no doubt that 16 D.C. Code 1113 is applicable 
to the instant case.” 


The statute applicable provides: 


“In an action to recover vacant and unimproved lots of 
ground it is not necessary, in order to maintain the de- 
fense of adversary possession, to show that the prem- 
ises in controversy had been enclosed; but if it appears 
that the property had been assessed for taxation to the 
defendant, or those under whom he claims, and that he 
or they had regularly paid the taxes on the property 
and were the only persons who had exercised control 
over the property for a period of fifteen years before 
the bringing of the action, the facts shall be the equiv- 
alent of possession by actual enclosure.” 


In brief, the governing principle is that one need not fence off 
the land to make it his at the end of fifteen years; it is enough if he 


pays the taxes and exercises control. The first of the two require- 
ments was concededly met by Gray Properties, Inc. for twenty-four 
years. In respect of the second, the Appellant says there is no vir- 
tue in compliance with the notice to abate a nuisance (Appellant’s 
Brief, p. 23). It is, says the Appellant: 


“evidence not of control but of lack thereof. The re- 
moval of the! nuisance by Gray Properties did not amount 
to exercise of control but was a forced action taken to 
avoid penalties that could be imposed by the govern- 
ment.” 

The answer is perfectly clear. Nuisance abatement is covered 
by Sections 5-313, 5-504, and 6-901 et seq. of the District Code. 
None of those sections provides for punishment or penalty of one 
who is totally unrelated to a parcel of real estate. 


If Gray did not own the property — and there is nothing of 
record to suggest that it was related in any way to the property other 
than as owner — it could not be punished or penalized for existence 
of the nuisance. If it did not believe it owned the property, it would 
not have bowed and complied. More than that, the nuisance abated 
came into being twenty years after Gray began paying taxes and, con- 
sidering the nature of the property, it is perfectly reasonable to say 
that Gray took needed action through the years to avoid occurrence 
of a nuisance. 


On the evidence before him and the legitimate inference to be 
drawn from the known facts, the District Judge was fully justified 
in making a finding of control by the Appellees’ assignor, Gray Prop- 
erties, Inc. 


CONCLUSION 


The Order appealed from should be affirmed. 
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